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Pollution and the EPA
By Richa Shah

Introduction

As numerous countries around the world continue to rapidly de-
velop in an age of advancing technology and mass consumption, the is-
sue of pollution is a top priority now more than ever. Air, land, and wa-
ter pollution continue to adversely affect the lives of billions of people
and cause many deaths, health disorders, and other negative external- . ,
.. ) . externality—a  side
ities. The severity of the world’s pollution problem depends not only on et of an industrial or
its magnitude but also on the potential irreversibility of its destructive commercial activity that
effects. Various countries have set legislative standards restricting per-  affects  other  parties
missible pollution emissions to concentration levels that are believed to ~ Without this being re-
be low enough to protect public health. In the United States, however, 5 s(c)i:j l:rthseeigfcte(;f Z’f
the nature of this problem causes controversy in regards to the role of folved
the Environmental Protection Agency (EPA) in regulating pollution in
the United States and establishing effective emissions standards. The
Environmental Protection Agency has proposed and promulgated nu-
merous regulations implementing pollution control statutes enacted by
Congress. Conservation organizations, community leaders, and other
interest groups have supported these stringent regulations, but critics of
the EPA have often reacted strongly to the agency’s efforts as well.
Many politicians and policymakers, both within and outside of Con-
gress, have accused the agency of reaching beyond its congressionally
mandated jurisdiction and ignoring or underestimating the costs and
economic impact of the rules and regulations that it enforces. The EPA
itself, on the other hand, states that critics’ focus on the cost of pollution
controls overlooks the benefits of new regulations, which, it estimates,
far exceed the costs. The EPA also maintains that pollution control is an
important source of economic development, exports, and domestic jobs.
As Congress faces the very real challenges of cutting federal
spending and putting the country on the path to a balanced budget, it
faces predictable pushback every time it identifies a program to cut or
defund. The magnitude of the political issues that legislators deal with
on a daily basis requires a thoughtful approach to lawmaking that sepa-
rates short-term political and ideological cuts from larger, more impact-
ful ones. The debate over the future of the Environmental Protection
Agency is one of those debates where an ideological agenda, disguised
as budget cutting, could potentially result in a short-term political state-
ment at a long-term cost in terms of both dollars and public health.
The last-minute congressional budget deal between Democrats
% and Republicans that averted a government shutdown in the spring of
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2011 included a $1.6 billion cut in funding for the Environmental Pro-
tection Agency (EPA), the largest budget cut of any federal agency on a
percentage basis. Furthermore, Congress is debating legislation that
would, to varying degrees, limit or undermine the Environmental Pro-
tection Agency's greenhouse gas (GHG) emissions regulations. De-
spite these challenges to its authority, the EPA is moving forward with
more regulations on greenhouse gas emissions, most notably carbon di-
oxide (CO;). The EPA will also start regulating emissions from new
power plants and major expansions of large greenhouse gas emitters.
The lingering question on everyone’s mind then is whether or not the
EPA should be allowed to implement these more extensive regulations
and pollution controls, especially if they conflict with other economic
and legislative priorities.

Explanation of the Problem
History of the Problem

The Creation of the EPA

The EPA was created in 1970 by Reorganization Plan No. 3, an
executive order submitted to Congress for approval by President Rich-
ard Nixon. The avowed purpose of forming the EPA was to integrate
environmental management activities involving pollution control into a
coordinated and comprehensive program. Previously, regulatory au-
thorities dealing with environmental pollutants were widely scattered
across various departments and agencies within the federal government.
Since the creation of the EPA, developments in environmental regula-
tions have progressed rapidly, partly because of changes in statutes,
partly because of newfound pollution hazards, and partly because of ac-
tions initiated by the EPA itself. Supporters of the newly created EPA
claimed that the agency would be able to deal with pollution problems
more efficiently and effectively than the previously fragmented group of
environmental protection programs. It was also assumed that industries
and government officials at the state and local level would find it advan-
tageous to deal with one lead agency concerning pollution matters. Not
all pollution control activities were transferred to the EPA, but it was
argued that the EPA would be a real improvement, which could be built
on and expanded in the future. During the mid-1970s, the EPA began to
assume a more assertive regulatory stance. What defined the EPA in its
earliest days was less of a need to define a regulatory agenda than a
need to convey a mission and a sense of purpose to the public, the states,
and the regulatory community. The agency set out to create a federal
presence in the field of environmental protection, to set a uniform level
of standards and expectations that would end state shopping by busi-
nesses and industries, and essentially to ensure that people knew that the

greenhouse gas—a
naturally-occurring gas
emitted through natural
processes and human
activities that traps heat
in the atmosphere
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EPA was serious about its regulatory role. The achievement of these
goals set the stage for the more sophisticated regulatory posture that the
agency has assumed today. While the EPA may not have been origi-
nally created to establish extensive regulations, the agency has nonethe-
less evolved and expanded over time and is now in charge of most pol-
lution-based regulations.

The Montreal Protocol on Substances That Deplete the Ozone Layer

The Montreal Protocol on Substances That Deplete the Ozone
Layer is a landmark international agreement designed to protect the
stratospheric ozone layer. The treaty was originally signed in 1987 and
substantially amended in 1990 and 1992. The Montreal Protocol origi-
nally stipulated that the production and consumption of compounds that
deplete ozone in the stratosphere were to be phased out by 2000. Scien-
tific theory and evidence suggest that, once emitted to the atmosphere,
these compounds can significantly deplete the stratospheric ozone layer
that shields the planet from damaging UV-B radiation. Thus, the Mont-
real Protocol's ultimate success will be based on whether or not it was
able to create an enduring global commitment to stop the production and
consumption of substances that deplete the ozone layer.

The Environmental Protection Agency is a partner in the broad
coalition that developed and implemented flexible, innovative, and ef-
fective approaches to ensure stratospheric ozone layer protection. These
partnerships have fundamentally changed the way the EPA does busi-
ness, spurring on the development of new technologies that save energy
and reduce greenhouse gas emissions. The EPA has issued regulations
under various sections of the Clean Air Act to implement the Montreal
Protocol and phase out the production of several ozone-depleting sub-
stances. The Montreal Protocol brought the depletion of the ozone layer
to the forefront of environmental policy and urged the EPA to take a
more active approach to regulating hazardous air pollutants and green-
house gas emissions.

Increased Regulation and Recent Controversy

In the three years since President Obama was sworn in as Presi-
dent of the United States, the EPA has proposed and promulgated nu-
merous regulations. Although the agency’s supporters say that the EPA
is just doing its job, the agency’s recent regulatory actions have drawn
attention for several reasons. In some cases, such as the regulation of
greenhouse gas emissions, the agency’s actions represent a departure
from previous regulatory policies. Based on a 2007 Supreme Court rul-
ing, Massachusetts vs. EPA, in which the court determined that green-
house gas emissions in particular can be classified as air pollutants un-
der the Clean Air Act’s definition of the term, the agency has under-
taken numerous regulatory actions setting emission standards and laying

ozone layer—a layer in
the earth’s stratosphere
at an altitude of about
10 km containing a high
concentration of ozone,
which absorbs most of
the ultraviolet radiation
reaching the earth from
the sun
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the framework for a future regulatory structure. In other cases, the
agency is revisiting emissions, effluent, and waste management regula-
tory decisions made during earlier administrations and proposing more
stringent standards to address pollution that has persisted for decades
since Congress initially directed the agency to take action.

As a direct result of the EPA’s promulgation of an “endangerment
finding” for greenhouse gas emissions in December 2009 and its subse-
quent issuing of GHG emission standards for new motor vehicles on
April 1, 2010, the agency is now proceeding to control GHG emissions
from new and modified stationary sources as well, including power
plants and manufacturing facilities. The EPA’s actions, both individu-
ally and in conjunction with other federal agencies, have generated con-
troversy. Various members of Congress have expressed concerns that
the current scale of the EPA’s actions is unprecedented and that the
agency is overreaching is regulatory mandate. The EPA shares congres-
sional concerns about the potential scope of these regulations, primarily
because a literal reading of the endangerment finding would have re-
quired as many as six million stationary sources to obtain emissions per-
mits. To avoid this result, on May 13, 2010, the agency finalized a
“Tailoring Rule” that focuses its resources on the largest emitters while
deciding over a six-year period what to do about smaller sources of
greenhouse gas emissions. Many in Congress have suggested that the
EPA should delay implementing these new regulations on any stationary
sources or that the agency should be prevented from taking any further
action at all. There have been at least ten bills introduced in the 112th
Congress that, if passed, would delay or prevent EPA actions on green-
house gas emissions.

Recent Developments

Regulation of Stationary Source GHG’s

Stationary sources are the major source of the country’s GHG
emissions. Overall, 69% of US emissions of greenhouse gases come
from stationary sources (the remainder comes from mobile sources such
as vehicles). Relatively large sources of fossil-fuel combustion and
other industrial processes are responsible for about one-half the coun-
try’s total emissions. Ifthe EPA (or Congress) is to embark on a serious
effort to reduce greenhouse gas emissions, stationary sources, and in
particular large stationary sources, will likely have to be addressed. The
substantial amount of greenhouse gas emissions emanating from station-
ary source categories is even more important from a policy standpoint:
reductions in greenhouse gas emissions from these sources are likely to
be more timely and cost-effective than attempts to reduce emissions
from the transport sector.

On April 1, 2010, EPA Administrator Lisa Jackson signed final

effluent—l/iquid waste
or sewage discharged
into a river or the sea
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regulations that will require auto manufacturers to limit emissions of
greenhouse gases (GHGs) from new cars and light trucks. These regula-
tions will also trigger at least two other Clean Air Act provisions affect-
ing stationary sources of air pollution such as electric power plants. The
EPA’s potential regulation of GHG emissions, particularly from station-
ary sources, has led some in Congress to suggest that the agency delay
taking action or be stopped from proceeding with its implementation of
these new regulations. Legislation has been introduced in both the
House and Senate to achieve such results. Four resolutions of disap-
proval under the Congressional Review Act are aimed at the EPA’s de-
cision that GHGs are air pollutants that endanger public health and wel-
fare while five other bills would either urge the EPA to reevaluate its
endangerment finding, amend the Clean Air Act to provide that green-
house gases are not subject to the act, limit the EPA’s GHG authority in
regards to motor vehicle emissions, or suspend EPA actions regulating
stationary source emissions of GHGs for two years.

Greenhouse Gas Reporting Program

The EPA is advocating a regulation to require reporting of
greenhouse gas emissions from all sectors of the economy. The final
rule applies to fossil fuel suppliers and industrial gas suppliers, direct
greenhouse gas emitters, and manufacturers of heavy-duty and off-road
vehicles and engines. The rule does not require increased control of
greenhouse gas emissions. Rather, the new rule requires only that
sources that release emissions above certain threshold levels monitor

and report these emissions. On April 10, 200?, the EPA publis.hed in ‘ Federal ~ Register—a
the Federal Register a proposed rule to establish annual reporting obli- daily publication of the
gations for large emitters of GHGs as well as for a number of suppliers US federal government
and importers of fossil fuels. Work on the proposed rule was initiated that issues proposed

and final administrative
regulations of federal
agencies

under the Bush administration as the result of an appropriations act
passed by Congress in late 2007, which required “mandatory reporting
of GHG emissions above appropriate thresholds in all sectors of the
economy.” The reported data is also expected to be used to inform
GHG policy development, improve the EPA’s understanding of the fac-
tors that affect GHG emissions at the facility level, improve the quality
of GHG emissions data for sources that are not currently well under-
stood, track GHG emissions over time, and raise awareness of GHG
emissions among the entities that will have to report their emissions.
The proposed rule requires reporting by direct emitters of GHGs,
generally at emission levels above 25,000 metric tons of CO, equivalent
per year, and certain suppliers and importers of fossil fuels, producers of
industrial gases, and vehicle manufacturers. The EPA estimates that
about 13,000 facilities or entities will ultimately be required to report
their emissions levels under the rule, and the reported emissions will
comprise about 85-90% of the country’s GHG emissions. The EPA ulti-
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mately issued the Mandatory Reporting of Greenhouse Gases Rule,
which requires reporting of greenhouse gas data and other relevant in-
formation from large sources of GHG emissions in the United States.
The EPA also amended the regulations that govern the handling proce-
dures for data collected under the Clean Air Act.

Prevention of Significant Deterioration / New Source Review (PSD-
NSR)

A new development to the New Source Review (NSR) process,
effective January 2, 2011, states that new or modified major stationary
sources of greenhouse gas emissions must undergo New Source Review
(NSR) with respect to their GHG emissions in addition to any other pol-
lutants subject to regulation under the Clean Air Act that are emitted by
the source. This review requires affected sources to install Best Avail-
able Control Technology (BACT) to address their GHG emissions. Sec-
ond, major sources of GHGs will have to obtain permits under the Clean
Air Act. Beyond these permit requirements, because stationary sources
are the largest sources of greenhouse gas emissions, it is likely that the
EPA will also be compelled to issue endangerment findings and estab-
lish more extensive emission control standards for GHG emissions un-
der other parts of the Clean Air Act. Prevention of Significant Deterio-
ration/New Source Review (PSD-NSR) is required for any pollutant
“subject to regulation” under the Clean Air Act. Much attention, includ-
ing the EPA’s, has been directed to this provision. Section 111 of the
Clean Air Act is used to give the EPA authority to set standards for
emissions of “air pollutants,” a term that now has been determined to
include greenhouse gases, thus broadening the agency’s authority to im-
plement plans addressing existing sources of air pollutants. Again, the
EPA insists that greenhouse gases fit within the boundaries of the term
“air pollutant.” Concerns regarding certain aspects of the New Source
Review provision have been raised, however. For one, PSD-NSR has
specified thresholds for triggering its provisions; according to the provi-
sion’s language, a “major emitting facility” is defined as emitting or
having the potential to emit either 100 tons or 250 tons annually of a
regulated pollutant. Consequently, the EPA concludes that if this lower
threshold of 100 tons per year is to be used, even large residential and
commercial structures could potentially be required to obtain emission
permits. In response to this concern, EPA Administrator Lisa Jackson
signed the Greenhouse Gas Tailoring Rule on May 13, 2010, which
phases in the PSD-NSR requirements so that fewer facilities will be re-
quired to obtain these permits, thus easing the agency’s transition to
GHG control. The EPA estimates that over the next few years, 1,600

New Source Review—
a permitting process
created in 1977 requir-
ing industries to un-
dergo an EPA pre-
construction review for
environmental controls
if an industry proposes
the construction of new
facilities or any modifi-
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cilities that would cre-
ate a ‘significant in-
crease’ of a regulated
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new or modified sources annually will be required to obtain NSR per-
mits for their GHG emissions.

Congressional Action

Clean Air Act of 1955

The principal statute addressing air quality concerns, the Clean
Air Act was first enacted in 1955, with major revisions in 1970, 1977,
and 1990. The Act requires the EPA to set health-based standards for
ambient air quality, sets deadlines for the achievement of those stan-
dards by state and local governments, and requires the EPA to set na-
tional emission standards for large or ubiquitous sources of air pollution,
including motor vehicles, power plants, and other industrial sources. In
addition, the Act mandates emission controls for sources of 188 hazard-
ous air pollutants, requires the prevention of significant deterioration of
air quality in areas with clean air, requires a program to restore visibility
impaired by regional haze in national parks and wilderness areas, and
implements the Montreal Protocol to phase out most ozone-depleting
chemicals. The 1970 amendments established the procedures under
which the EPA sets national standards for air quality, required a 90%
reduction in emissions from new automobiles by 1975, established a
program to require the best available control technology at major new
sources of air pollution, established a program to regulate air toxins, and
greatly strengthened federal enforcement authority. The 1977 amend-
ments adjusted the auto emission standards, extended deadlines for the
attainment of air quality standards, and added a program to protect air
that was cleaner than national standards. The 1990 amendments
strengthened federal authority to issue agency and court orders requiring
compliance and to impose penalties for violations of requirements in-
cluded in the Act. The EPA is now proceeding to regulate emissions of
GHGs under the Clean Air Act, as it maintains it must, while trying to
focus those efforts on the largest emitters within a feasible timeframe.
Opponents of this effort in Congress are considering various approaches
to alter the agency’s course.

New Source Review

Congress established the New Source Review (NSR) permit pro-
gram as part of the 1977 Clean Air Act Amendments. NSR is a precon-
struction permit program that serves two important purposes. First, it
ensures that air quality is not significantly degraded from the addition of
new and modified factories. In areas with unhealthy air, NSR assures
that new emissions do not slow progress toward cleaner air. In areas
with clean air, NSR assures that new emissions do not significantly
worsen air quality. Second, the NSR program assures people that any

ambient air—
breathable air in the
immediate surroundings
of the general public
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large new or modified industrial source in their neighborhoods will be as
clean as possible, and that advances in pollution control occur concur-
rently with industrial expansion. NSR permits are legal documents that
the facility owners and operators must abide by. The permit specifies
what type of facility construction is allowed, what emission limits must
be met, and, in certain cases, how the emissions source must be oper-
ated. New Source Review (NSR) now requires stationary sources of air
pollution to get permits before they start construction. NSR is also re-
ferred to as construction permitting or preconstruction permitting.

Potential GHG Emission Standards Under Section 111

Section 111, New Source Performance Standards (NSPS) is the
most likely provision of the Clean Air Act to be invoked by the EPA to
justify further regulation of stationary sources and GHGs. NSPS are
emission limitations imposed on designated categories of major new or
modified stationary sources of air pollution, and Section 111 provides
the EPA with the authority to impose performance standards on these
sources. The authority to impose performance standards on new and
modified sources refers to any category of sources that the EPA Admin-
istrator judges “causes, or contributes significantly to, air pollution
which may reasonably be anticipated to endanger public health or wel-
fare.” In establishing these standards, Section 111 gives the EPA con-
siderable flexibility with respect to the types and size of sources that can
be regulated, the particular gases that can be regulated, and the timing
and phasing in of certain regulations. This flexibility also extends to the
stringency of the regulations with respect to costs as well as to secon-
dary effects, such as non-air-quality, health and environmental impacts,
and energy requirements.

Beginning in 1970, and reaffirmed by amendments in 1977 and
1990, Congress gave the agency broad authority to identify certain air
pollutants and to proceed with subsequent regulation. Congress did not
itself identify the pollutants to be covered by the Clean Air Act’s Na-
tional Ambient Air Quality Standards (NAAQS) provision. Rather, it
told the agency to identify pollutants that are emitted by numerous and
diverse sources, and the presence of which in ambient air endangers
public health and welfare. The EPA has used this authority to regulate
six pollutants or groups of pollutants, which are called “criteria pollut-
ants.” The EPA also has authority under other sections of the act—
notably Sections 111 (New Source Performance Standards), 112
(Hazardous Air Pollutants), and 202 (Motor Vehicle Emission Stan-
dards) to identify pollutants on its own initiative and promulgate emis-
sion standards for them. The EPA’s focus on Section 111 as the most
likely vehicle for controlling GHGs from stationary sources may reflect
concerns both about potential economic effects and about implementa-
tion difficulties with respect to controlling such pervasive pollutants.

National Ambient Air
Quality Standards—
standards for pollutants
considered harmful to
public health and the
environment that are
included in the Clean
Air Act
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The section does provide the EPA with substantial flexibility to address
economic and implementation issues in tailoring its regulations of
GHGs to the various realities surrounding stationary source controls.

Focus of the Debate

Conservative View

Anti-regulation conservatives object to EPA rules that certain
facilities must adopt the new GHG regulations to control carbon dioxide
and other greenhouse gases. Critics say the rules could hurt businesses
like oil refineries and power utilities and that the science is not defini-
tive on the subject of greenhouse gas emissions. Conservatives believe
that a push to control the EPA is overdue. Some conservatives argue
that EPA regulations on industry emissions have made it difficult for
corporations to grow and create jobs. Conservative revisions to the leg-
islation that the EPA has proposed would prevent the EPA from using
funds to limit state greenhouse gas emissions. The new Republican ma-
jority in the House is making moves in its legislative plan to hamstring
EPA regulations, particularly of greenhouse gases. Republicans plan to
pursue multiple lines of attack in their attempt to stall EPA action such
as defunding the implementation of new regulations, conducting aggres-
sive oversight, and overturning rules through the Congressional Review
Act. Conservatives have also voiced their disapproval of recent EPA
regulations by evaluating the possible harm to companies that generate
electricity. Republicans have also pointed out the possible economic
damage many of the EPA’s regulations may cause, such as lower em-
ployment, higher gas prices, and lower revenues. Conservatives’ chief
concern is the EPA’s authority, as affirmed by the Supreme Court in
2007, to regulate emissions of greenhouse gases. But more broadly, they
worry that the EPA is constantly tightening restrictions on pollution at
even higher cost to business, but with diminishing returns in terms of
public health. In essence, conservatives want to block the EPA's ability
to use the Clean Air Act to regulate greenhouse gas emissions. Conser-
vatives believe that the Clean Air Act was never meant to deal with
greenhouse gases, just traditional air pollutants like soot and sulfur diox-
ide.

Liberal View

Liberals generally support both the EPA and environmental
regulations. Blocking the EPA's ability to tackle greenhouse gases
would be "flat-out dangerous," said one liberal lawmaker, while another
called it a "backhanded way of achieving a policy objective." The basis
for the EPA’s legal authority to regulate emissions is a finding that
global warming endangers public health and welfare and thus falls under
the authority of the Clean Air Act. Liberals and environmentalists are

revenue—income de-
rived from either the
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presenting the conservatives’ effort to rein in the EPA as an assault on
the 40-year-old Clean Air Act and a direct threat to public health, a
theme that has served them well in past fights over clean air and clean
water.

Most liberals believe that since GHGs are such pervasive pollut-
ants and since they arise from so many sources, reducing these emis-
sions may have broader effects on the economy than most of the EPA’s
previous regulations. Daniel Weiss, a climate expert at the liberal Cen-
ter for American Progress Action Fund, says that this message rein-
forces the stereotype that conservatives put business interests ahead of
the interests of the general public. “It makes them seem like they’re cal-
loused to concerns about public health in order to make profits for com-
panies that then turn around and give them lots of money.” According
to a number of liberals, because the US produces 25% of the world’s
carbon dioxide, thus making it a major contributor to global warming,
proposed laws to reduce carbon emissions in the US in particular are
urgently needed and should be enacted immediately to save the planet.
Liberals also maintain that an overwhelming bipartisan majority of
American voters supports the efforts of the EPA to strengthen rules on
pollution controls. They believe that the EPA, not Congress, should set
these pollution standards. Most liberals want to make sure that the EPA
continues to receive adequate funding in addition to retaining its author-
ity to regulate GHGs and other forms of pollution.

Presidential View

The EPA would suffer a $1.3 billion loss under President Barack
Obama’s proposed 2012 budget, a modest reduction compared to the $3
billion Republicans hope to cut from the agency’s funding. President
Obama’s budget would increase funding for clean energy research. The
President is working with Congress to pass comprehensive energy and
climate legislation to protect our nation from the serious economic and
strategic risks associated with the country’s reliance on foreign oil, to
create jobs, and to cut down on the carbon pollution that contributes to
the destabilizing effects of climate change. Although the administration
has not taken a clear stance on the EPA’s recent regulations due to the
presidential elections coming up, the Obama administration nonetheless
is usually supportive of broad environmental protections and reducing
air pollution. Obama's environmental policy moves have generally
paved the way for states to eventually impose much stricter fuel emis-
sions standards and for the federal government to require that U.S. auto-
makers produce far more fuel-efficient cars and trucks at a quicker pace
in comparison to requirements implemented by the Bush administration.
The president has reiterated that energy and environment issues will be
a top priority in his administration, and his actions affirm he will invest
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some of his time and political capital into this issue. The Obama Ad-
ministration has made the reduction of GHG emissions one of its major
goals; as a result, many have concluded that legislation restricting the
EPA’s authority to act, if passed by Congress, would encounter a presi-
dential veto.

Interest Group Perspectives

The Heritage Foundation

The Heritage Foundation, a conservative think tank, believes that
the EPA’s attempt to regulate carbon dioxide and GHGs, in addition to
being the most expensive and expansive environmental regulation in
history, would bypass the legislative process completely. According to
the think-tank, Congress should amend the Clean Air Act in order to
prevent unelected government bureaucrats from bankrupting the nation.
Much like a cap-and-trade system, the goal of the EPA’s regulatory
scheme is to reduce carbon dioxide emissions. And also much like cap
and trade, the EPA’s plan would have similar economic costs. The
Heritage Foundation insists that regulating carbon dioxide emissions
under the CAA would burden the economy with higher energy costs,
higher administrative compliance costs for businesses, higher bureau-
cratic costs for enforcing the regulations, and higher legal costs resulting
from inevitable litigation. Even without these regulations in place, the
EPA’s actions are still causing harm by creating an unpredictable envi-
ronment for investors. Even with the tailoring rule in place, more than
1,200 small businesses may still feel the effects of the EPA’s broader
GHG emission standards. Although smaller business may be protected
from stricter regulations (but for only six years, according to the tailor-
ing rule), most would still be indirectly hit by these regulations through
higher energy costs. Every American will pay for the burden of the
EPA regulations, states the Heritage Foundation. The regulations would
have the same impact on GDP and employment as would a major new
energy tax as passed through cap and trade, but these regulations would
nonetheless be worse, since they would entail more compliance, admin-
istrative, and legal costs. All in all, the Heritage Foundation thinks that
the EPA regulations would be a bad deal for American consumers and
wants to amend the CAA to prevent broader regulatory authority from
being given to the EPA.

Greenpeace International

Greenpeace, a non-governmental environmental organization,
usually supports most of the regulations and goals of the EPA. Green-
peace believes that the EPA was set up in 1970 with a mandate to pro-
tect public health and the best way to do so, according to the agency, is
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to protect the environment. The global climate disaster calls for broader
regulation and legislation on the part of the EPA. Greenpeace advocates
that even though the United States may be in an economic recession, the
EPA has a vital purpose in the government and nothing should take
away from that. In accordance with this belief, Greenpeace does not
support the continuing resolution in Congress that would cut $3 billion
from EPA funding, eliminate its top positions, and block its ability to
require that wealthy companies reduce carbon pollution. The organiza-
tion claims that, with no one to run the EPA, no money to run it with,
and with few tools to do anything, the EPA would barely be more than a
ceremonial body. With no one to protect Americans from pollution-
creating industries, the latter will continue to profit by taking unneces-
sary health, financial, and emotional risks. According to the organiza-
tion, the potential harms of increased pollution are endless, including
increased rates of asthma, cancer, tuberculosis, and infant mortality.

The organization thinks that the issues that result from pollution are
much more real than most Americans anticipate. Furthermore, since the
EPA has the great responsibility of ensuring a health economy and envi-
ronment for every American, Greenpeace insists that the agency should
be able to implement broad GHG regulations.

The Cato Institute

The Cato Institute, a libertarian think tank, was not a fan of the
climate change legislation that the Obama administration attempted to
pass through Congress. "Pass climate-change legislation, or the Envi-
ronmental Protection Agency will use its authority under the Clean Air
Act to curb carbon emissions without [congressional] input", was how
the think tank interpreted the Obama administration’s strategy. The
regulations that may be brought upon the public by the EPA in the fu-
ture are of concern to the members of the Cato Institute, who believe
that there may be some constitutional implications that could result from
them. The Cato Institute maintains that the EPA oversteps its bounds
because it does not consider congressional input as much as it should
and makes many of its decisions itself. The think tank believes that
Congress should make important policy choices, not independent agen- rent
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ciation for the long-term consequences of increased regulation. The
Cato Institute believes that the EPA is a bureaucratic body that is not as
efficient as many of its supporters presume, and that its regulations have
more economic harms than benefits. Thus, according to the think tank,
the responsibility of environmental legislation should be passed on to
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Congress instead.
Possible Solutions

Accept the EPA’s Regulatory Authority

Some lawmakers may be compelled to accept or even broaden
the EPA’s regulatory authority, particularly in regard to the agency’s
authority to regulate GHG emission. According to this viewpoint, the
EPA should require that major greenhouse gas sources be regulated be-
cause these standards could give the United States a head start in achiev-
ing its global warming goals once Congress manages to pass compre-
hensive climate change legislation. Regulations aimed at new sources
of GHG emissions may spur pollution-reducing innovation amongst a
wider array of facilities than a carbon-trading regime alone, which is the
leading legislative proposal. Regulating large new polluting sources and
new cars adds little complexity because these sources already must com-
ply with federal air pollution standards. According to supporters of this
strategy, the EPA should lead the way by using its existing authority to
reduce the threat of global warming.

The EPA’s continued enforcement of clean air laws, the
agency’s supporters claim, will reduce pollution, help stabilize the
global climate, and protect the health and welfare of the American peo-
ple. To those who support the EPA’s regulatory authority, preventing
the agency from doing this work is flat-out dangerous and goes against
the letter of the law. Enforcement of clean air laws is necessary to pro-
tect Americans from the impact of climate change. Furthermore, many
claim that the agency is clearly taking a cautious and common sense ap-
proach that values the public’s input and takes the effects of regulation
on businesses and energy suppliers into consideration. The EPA is re-
quired under the Clean Air Act to take action to reduce the pollution
contributing to climate change. Thus, the EPA’s actions to reduce pol-
lution from the biggest power plants, industrial facil'ities, 'and other transparent—open
sources are the latest in a series of steps the agency is taking as part of public scrutiny
its legal obligations under the Clean Air Act to regulate greenhouse
gases as an air pollutant. To supporters of this strategy, the EPA’s con-
sistent and transparent use of its regulatory authority will protect pub-
lic health and welfare, provide certainty for consumers and business,
and ensure strong economic growth now and in the future.

Amend the Clean Air Act

The most comprehensive approach that Congress might take to
alter the EPA’s course would be to amend the Clean Air Act in order to
modify the EPA’s current regulatory authority as it pertains to GHGs.
These amendments could enact more moderate policies instead such as
establishing an economy-wide cap-and-trade program for GHGs, pre-

to
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serving the EPA’s authority to regulate GHG emissions from mobile
sources while setting deadlines for regulating specific mobile source
categories, and requiring the setting of New Source Performance Stan-
dards for uncapped major sources of GHGs. The bills should contain
provisions to limit the EPA’s authority to set GHG standards or regulate
GHG emissions which, because of the climate effects of these pollut-
ants, is currently authorized under Sections 108 (National Ambient Air
Quality Standards), 112 (Hazardous Air Pollutants), 115 (International
Air Pollution), 165 (PSD-NSR), and Title V (Permits). The bills could
prevent new or modified stationary sources from coming under the
PSD-NSR program solely because they emit GHGs. These bills could
also simply raise the threshold for regulation under PSD from the cur-
rent 100 or 250-ton emisison levels with respect to any one GHG or a
combination of GHGs. Another amendment could prevent any source
from having to obtain a state permit solely because they emit GHGs.
Amending the Clean Air Act to revoke some existing regulatory author-
ity as it pertains to GHGs while establishing new authority designed
specifically to address GHG emissions is the approach advocated by the
Obama administration and, indeed, by many participants in the climate
change debate regardless of their position on the EPA’s regulatory ini-
tiatives. However, the specifics of a bill acceptable to a majority of law-
makers would likely be difficult to craft.

Apply the Congressional Review Act to EPA Regulations

As noted earlier, if policymakers would like to see a different ap-
proach to GHG controls than the one taken by the EPA, there are a few
options to change course. Among the most widely discussed has been
the Congressional Review Act. Defunding the EPA using the Congres-
sional Review Act could prevent the EPA from regulating GHGs and
carbon dioxide. The Congressional Review Act, enacted in 1996, estab-
lishes special congressional procedures for disapproving a broad range
of regulatory rules issued by federal agencies. Before any rule covered
by the act can take effect, the federal agency that promulgates the rule
must submit it to Congress. If Congress passes a joint resolution disap-
proving the rule under procedures provided by the act, and the resolu-
tion then becomes law, the rule cannot take effect or continue in effect.
Also, the agency may not reissue either that rule or any substantially
similar one, except under the authority of a subsequently enacted law.
Nevertheless, the path to enactment of such a resolution is a steep one.
The Congressional Review Act is designed primarily to specify the pro-
cedures under which a resolution of disapproval is to be considered in
the Senate. To obtain floor consideration, the bill’s supporters would
have to follow the Senate’s normal procedures. Basically, by using the
Congressional Review Act, Congress could disprove the findings prom-
ulgated by the EPA, with the result that the findings would have “no

Title V—a provision of
the Clean Air Act re-
quiring all new and
existing facilities that
have the potential to
emit more than 100 tons
per year of a GHG pol-
lutant to obtain permits

joint  resolution—a
legislative measure that
requires approval by
both the Senate and the
House of Representa-
tives
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force or effect” and thereby excluding GHG’s from the Clean Air Act.
Yet the Congressional Review Act establishes no expedited procedure
for further congressional action on a disapproval resolution if the Presi-
dent vetoes it. In such a case, Congress would need to attempt an over-
ride of a veto using its normal procedures for considering vetoed bills.

Questions a Bill Should Address

The decisions to be made regarding the EPA’s degree of influ-
ence in the legislative process, specifically concerning the regulation of
GHG’s under the Clean Air Act, are numerous and complicated. This
decision involves a possible tradeoff between the health of the economy
and the future health of the citizens. Should Congress hereby enact cli-
mate change legislation in any form, leaving the EPA to regulate pollu-
tion? Is the EPA crossing its boundary under the Clean Air Act by regu-
lating all GHG’s and trying to put into place additional stringent rules?
At a time where our economy is faltering, should Congress prevent the
EPA from creating more regulations that may serve as detriments to
small businesses, jobs, and factories? Will the consequences of not
regulating GHG’s and decreasing the EPA’s authority take a toll on
workplace safety, public health, and the environment? Is it Congress’
responsibility to create environmental legislation and, if so, how much
authority should be given to the EPA in the future? Should greater
funds than anticipated be taken away from the EPA using the Congres-
sional Review Act so that the EPA would be unable to regulate pollution
as closely as it currently does? Should the Clean Air Act be amended to
not include GHG’s at all? Delegates should think about all of these
questions and other specifics of the debate when trying to come up with
a feasible solution. Delegates should not focus too much on the specif-
ics of each of the provisions andsections of the acts but rather should
focus instead on the general debate of the power extended to the EPA
and on the debate concerning whether regulating GHG’s will help or
harm the country more.

Summary & Conclusion

In some respects, the EPA’s decision to regulate greenhouse gases
is similar to actions it has taken previously for other pollutants. How-
ever, the problem with regulating GHG’s is one of scale and of degree.
The EPA granted itself the authority, in a sense, to regulate greenhouse
gases because these gases can be classified as pollutants. Greenhouse
gases are global pollutants that are much more pervasive than most of
the pollutants that have been previously regulated by the agency. Re-
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ductions in US emissions without simultaneous reductions by other
countries may somewhat diminish but may not solve the problems
caused by these emissions. However, GHGs are such pervasive pollut-
ants, and arise from so many sources, that reducing the emissions may
have broader effects on the economy than most previous EPA regula-
tions. One has to consider the extent of the damage that GHG’s create
and how much of a future impact increased regulations will have on the
health of the American public and the economy. Nevertheless, the
Obama administration’s position has been that a new market-based pro-
gram authorized by new legislation is the preferred option for control-
ling GHGs. Other types of new legislation are the preferred options of
some in Congress, in conjunction with budget cuts for the agency, re-
gardless of whether these lawmakers agree or disagree with the EPA’s
regulatory initiatives. Others adamantly uphold the EPA’s dedication to
protecting the lives of citizens from dangerous emissions or negative
future outcomes resulting from pollution. Until the issue is resolved
through legislative negotiations or through other legal or regulatory ven-
ues, the EPA will likely proceed with its plan to regulate GHG emission
using the authority granted to it by the Clean Air Act, and the complex
interplay of legal, regulatory, and legislative events surrounding this de-
bate will likely continue to be a major topic in the field of environmental
policy.
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